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The Tax Treaties, Transfer Pricing and Financial Transaction Division
Centre of Tax Policy and Administration
Organization for Economic Cooperation and Development

Accounting & Tax Committee
Japan Foreign Trade Council, Inc.

Ref : Invitation for Public Comments on “Scoping of the future
revision of Chapter IV (administrative approaches) of the Transfer
Pricing Guidelines”

The following are the comments of the Accounting & Tax Committee of the Japan
Foreign Trade Council, Inc. (“JFTC”) in response to the invitation to public
comments by the OECD regarding the Scoping of the future revision of Chapter IV
(administrative approaches) of the Transfer Pricing Guidelines.

JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of the JFTC’s
Accounting & Tax Committee is to submit policy proposals and requests concerning
tax matters. Member companies of the JFTC Accounting & Tax Committee are
listed at the end of this document.

Comments

We are grateful for the opportunity to provide comments on the scoping of the future
revision of Chapter [V of the Transfer Pricing Guidelines.

We appreciate the fact that member states of the inclusive framework on BEPS have
agreed to a “minimum standard” with respect to treaty related disputes and that
significant changes have been incorporated accordingly in Chapter IV of the OECD
Transfer Pricing Guidelines which was updated in 2017. However, we also believe
that there is more to the recommendations of Action Plan 14 that could find place in
Chapter IV of the guideline to further improve the dispute resolution mechanisms.

Whilst most of the elements of the minimum standards have been incorporated in
the guideline, reference to some of the primary concerns of taxpayers which are



presented as “best practices” in Action Plan 14 may be limited if not slightly over-
simplistic.
(Best practice 6 as an exception already being devoted enough paper in Chapter

V)

It was mentioned that the conclusions of the work on Action Plan 14 reflect
agreement that certain responses to the obstacles that prevent the resolution of
disputes via MAP are more appropriately presented as best practices, in general
because, unlike the elements of the minimum standards, these best practices have a
subjective or qualitative character. This may be true, but none the less the best
practices addresses some of the true concerns of taxpayers in connection with
matters which are related to the three general objectives of the minimum standard.
We believe additional integration of these best practices would supplement the
guideline even more.

Among those best practices we would like to emphasize the importance of best
practice 7 and best practice 8. MAP is said to be an additional mechanism that
taxpayers can use in conjunction with the usual dispute resolution mechanisms
available under the domestic law of every country, though in reality it is extremely
difficult to explore this additional avenue in tandem with the domestic channels for
dispute resolution.

In many cases taxpayers are reluctant to relinquish their right to seek remedy
through domestic litigation. They normally resort to executing their right to litigate
domestically (deadline for which is usually far earlier than the three-year deadline
for MAP) and apply for MAP only as a mere supplementary instrument without
much prospect. Even if the taxpayer chooses to pursue both routes simultaneously,
litigation usually outpaces the MAP procedure, and as soon as a legally binding
order comes out at the domestic side, any hopes of reaching a MAP agreement
ceases to exist.

To improve the situation, countries should suspend the filing deadline for domestic
litigation if a taxpayer chooses to pursue the MAP route. It is probably true to
say, that a MAP process may bring a bit of pressure from another tax
administration to the attention of the tax authorities with whom the taxpayer is in
dispute but there are obstacles still to be tackled.

The mtroduction of measures to tackle BEPS should not lead to uncertainty for
taxpayers and unintended double taxation. We believe Chapter IV of the OECD
Transfer Pricing Guidelines would be for the better if it addresses the concern of

taxpayers in connection with the complex interaction between domestic law
remedies and MAP.
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