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The Tax Treaties, Transfer Pricing and Financial Transactions Division
Centre for Tax Policy and Administration

Organization for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 8 (Implementation Guidance on Hard-to-value
Intangibles of the BEPS Action Plan)

The following are the comments of the Accounting & Tax Committee of the Japan Foreign
Trade Council, Inc. (“JFTC”) in response to the invitation to public comments by the OECD
regarding the Public Discussion Draft on “BEPS Action 8: Implementation Guidance On
Hard-to-Value Intangibles” released on May 23", 2017.

JETC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of the JFTC’s Accounting & Tax
Committee is to submit specific policy proposals and requests concerning tax matters.
Member companies of the JFTC Accounting & Tax Committee are listed at the end of this

document.

General Comments

We appreciate the OECD’s efforts to provide a certain approach toward such a difficult
issue as Hard-to-value Intangible (“HTVI”) in order to seek a common understanding and
practice among tax administrations.

However, while HTVI is difficult to value as the name suggests, entitling tax
administrations to make adjustments based on the ex post outcomes on the assumption that
the burden of proof is entirely put on taxpayers to demonstrate the appropriateness of the
ex-ante pricing agreements may lead uncertainty of taxpayer’s business and could
discourage appropriate business decisions. Therefore, we strongly request additional
guidelines on what is the base to determine as predictable as well as how to secure
taxpayers’ predictability (e.g. the HTVI approach is not applied in case that assumptions at
the time of making projections and evaluation results have objective validity; such as

having a valuation report prepared by a third party or using public indicators in
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projections).

In the first place, it should be kept in mind that intangibles have finite life cycle and cease
to exist (lose value) at a certain point. Tax administrations should be aware that “post
outcomes” at the time of implementing the HT VI approach still have uncertainties for the
future and be careful in its implementation.

Moreover, the HTVI approach should be confined to extraordinary circumstances and most
importantly should only be allowed in a situation where elimination of double taxation is
pre-guaranteed through mutual agreement procedure between the tax administrations
involved.

We appreciate that the OECD continuously monitors each government and tax
administration in terms of maintaining a level playing field to make sure that there would

be no countries which implement the HT VI approach inappropriately.

Specific Comments

B 1. Introduction (Para 2.)
While it is stressed in both paragraph 6.188 of the BEPS TP Report and this paragraph
that ex post evidence should not be used without considering whether the information
on which the ex post results are based could or should reasonably have been
considered at the time of entering into the transaction, it would be beneficial to bring
more clarity to “reasonable consideration” by adding detailed scenarios to the
examples where tax administrations fail to give those considerations or conduct tax

assessments solely based on hindsight.

B |. Introduction (Para 7.-Para 11.)
We appreciate that it is pointed out that tax administration in every country should take
into consideration the achievability of ex post outcomes taxpayers considered at the
time of entering into the transaction. Also, it is urged to identify the evidence and carry
out the assessment as soon as possible after the transactions are conducted. It is also
preferable to assess at an appropriate timing without a long interval after the
transaction from the viewpoint of administrative burden.
On the other hand, in order to secure taxpayers’ predictability, ex post outcomes

should be used before the statute of limitations for audits expires.

B 1. Introduction (Para 12.)
As it is the underlying principle of the existing Transfer Pricing Guidelines not to
re-characterize the existing contractual terms without careful consideration, it should

be emphasized that upon resorting to altering the initial structure adopted by the
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taxpayer, tax administrations must first demonstrate strong rationale that the existing

structure is inappropriate.

B 1. Introduction (Para 13.)
We believe contingent payment is a method adopted by the limited areas of industries,
notably pharmaceuticals. It would be beneficial to emphasize the rarity of the

instances such method is actually applied for the sake of clarity.

B Examples

The examples in this discussion draft only depict scenarios where the presumptive
evidence based on the ex post outcomes are used to entitle tax administrations to make
upward adjustments to the initial transfer price. It should be duly noted additionally in
the Guidance, however, that the opposite circumstance may prevail even between third
parties, where the actual income or cash flows are significantly lower than those on
which the pricing was based, and therefore the HTVI approach should be carefully
implemented..

The examples assume that the exemptions to the application of the HTVI approach
contained in Para 6.193 are not applicable. However, examples where the exemptions
are applicable should be added for clarification of the ways and the level of
reasonableness taxpayers are required to prove in order to be exempted from the
application.

The example depicts a situation where the tax administration is entitled to use the
presumptive evidence based on the ex post outcome due to the taxpayer’s inability to
“demonstrate that its original valuation properly took into account the possibility that
sales would arise in earlier years, and...that such a development was unforeseeable.”
We fear that in absence of a detailed portrayal about the circumstances why the
taxpayer has failed to demonstrate the appropriateness of the initial pricing, tax
administrations may be more inclined to make arbitrary assessments than they would
have with proper guidelines which specify why the taxpayer has failed to
demonstrate and what points tax administrations focus on in their determination in

order to secure taxpayers’ predictability”

B Scenario A (Para 19.-Para 21.)
Scenario A describes as “the tax administration of Country A...obtains information
that commercialization in fact started during Year 3 since Phase III trials were
completed earlier than projected....The tax administration is entitled to make an

adjustment to assess the additional profits of 300 in Year 0”. However, the buyer
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(Company S)’s contributions after the intangible was transferred and other external
factors should be considered comprehensively when determining the necessity of
adjustment. If the tax administration decides to make an adjustment, they must make a
reasonable explanation to the taxpayer about their decision after conducting the above

mentioned analysis.

B Example 3
(Para 31)
Considering the high possibility that the application of the HT VI approach would
result in double taxation, resolution through the mutual agreement procedure should
not only be “permitted”, but rather be made compulsory. In particular, primary
adjustments with respect to closed tax years should not be allowed in absence of a

viable mutual agreement between the tax administrations concerned.
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